IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JEFF KLI MASKI and JAMES : ClVIL ACTI ON
COLLI NS, :
No. 05-298
Plaintiffs,
V.

PAREXEL | NTERNATI ONAL and
BARNETT | NTERNATI ONAL,

Def endant s.

MEMORANDUM AND ORDER

JOYNER, J. April 4, 2005
Plaintiffs Jeff Klimski and Janmes Collins bring this action

agai nst their fornmer enployers, Defendants Parexel |nternational

and Barnett International (hereafter, “Parexel”), alleging

defamation and retaliatory discharge in violation of the

Sar banes-Oxl ey Act. Plaintiffs have noved to consolidate this

action with Parexel v. Feliciano, Cv. No. 04-3798, in which a

counterclaimof retaliatory discharge was raised by anot her
former Parexel enployee, Oswal do Feliciano. Defendants in this
action oppose the notion for consolidation, and have noved to
sever Plaintiffs Klimski and Collins’ clains on the grounds that
each Plaintiff’s right to relief arises fromdifferent
transactions or occurrences and involves diverse issues and

def enses.

Fact s



I n August of 2004, Parexel brought suit against former
enpl oyee Oswal do Feliciano for defamation, commerci al
di sparagenent, tortious interference with contract, breach of
contract, and m sappropriation of confidential infornmation.
Feliciano raised a variety of counterclains, including a claimof
retaliatory discharge under the Sarbanes Oxley Act. Feliciano,
who wor ked as a Managi ng Systens Architect for Barnett, alleges
that he was term nated for refusing to engage in illegal activity
when requested to do so by his supervisor, and for reporting his
supervisor’s allegedly illegal activities. Specifically,
Feliciano clainms that Ann Carraher, Vice President of Barnett
Educati onal Systens, wongfully obtained the nenbership records
of various private organi zations and authorized the incorporation
of these records into a Parexel marketing database. Between July
of 2003 and Cctober of 2003, Feliciano made conpl aints regardi ng
the allegedly unlawful use of the database to various Barnett
enpl oyees, including Ms. Carraher herself, Plaintiff JimCollins,
Head of Marketing Shaun Moran, Head of Human Resources Lisa Roth,
Conference G oup Director Naila Ganatra, and an unnaned |IT
enpl oyee. Upon Ms. Roth’s request, Feliciano also assisted in an
i nvestigation conducted by Parexel enployees Lorrie Ferraro and
Andrew Smith, which resulted in Ms. Carraher’s termnation in
April of 2004. On June 21, 2004, Feliciano hinself was

t er m nat ed. Def endants contend that Feliciano was term nated



because he had an undi scl osed ownership interest in an outside
conpany, in violation of the terns of his enploynent agreenent.
The conpany in question, Innovative Mdia Machine (“1 M),
provi ded services to Parexel during the course of Feliciano' s
enpl oynent, and it is alleged that Feliciano was involved in
approvi ng paynents to I MM but never disclosed his conflict of
i nterest.

I n January of 2005, Plaintiffs Jeff Klinmaski and Janes
Collins brought this action again Parexel for retaliatory
di scharge under the Sarbanes Oxl ey Act. Each has since added a
claimfor defamation.

Plaintiff Klimski worked as the Director of Business
Pl anni ng Operations for Barnett. In August of 2003, Klimask
received a call fromBarnett’s external auditors, Ernst & Young
LLP, informng himthat a senior analyst had failed to provide
supporting docunentation for two pre-paid invoices. In
i nvestigating these two invoices, Klinmaski found approxi mately
$300, 000 i n additional expenses that were m ssing documentation.
Upon realizing that the Barnett account had been significantly
overstated, Klimaski contacted Plaintiff Collins to inform him of
his findings. Between August and Cctober of 2003, Klimask
di scussed the account overstatenments with Parexel Controllers
Larry Green and Rick Anderson, SEC Reporting Director Barbara

Chan, Vice President of Medical Mrketing Services Jeff Amons,



and President of Parexel Consulting G oup Andrew Mrffew.
Kl i maski was term nated on April 28, 2004. Defendants allege
that Klinmaski was term nated for performance problens, including
his failure to properly review financial records, and his refusal
to respond to requests for information needed by Parexel to
conplete its investigation into the account overstatenents.
Plaintiff Collins, the Vice President of Operations for
Barnett, first |earned about the marketing database issues and
account overstatenents in August of 2003, from Feliciano and
Kl i maski respectively. According to Plaintiffs’ Amended
Complaint, Collins initiated contact wwth M. Smth and M.
Ferraro regardi ng the database issues in October of 2003. At
around the sane time, Collins initiated contact wth M. Smth
and M. Amons regardi ng the account overstatenents. Collins
al so responded to requests by Parexel’s in-house and outsi de
counsel about these two issues. Collins was apparently
unsatisfied with Parexel’s investigation of these issues, and
retained an attorney in Decenber of 2003 to negotiate an
“am cabl e separation” fromhis enployer. Operating under the
belief that his termnation was i mm nent, Collins began
preparations to | aunch a consulting conpany in February of 2004.
In early March of 2004, Parexel’s general counsel contacted
Collins’ counsel and informed himthat Collins’ concerns were

bei ng i nvestigated, and that Parexel would like Collins to



continue his enploynent. Collins contends that, despite the
statenents of Parexel’s counsel, he was gradually stripped of his
job responsibilities. Collins was term nated on April 28, 2004,
shortly after Defendants |earned that Collins had started a new

business in violation of the terns of his enploynent agreenent.

St andards for Consolidati on and Severance

District courts have discretion, pursuant to Federal Rule of
Cvil Procedure 42(a), to consolidate actions involving common
guestions of law or fact where doing so will pronote conveni ence

and econony in judicial admnistration. Rosario v. SCM G oup

USA, Inc., 2003 U S. Dist. LEXIS 12250 at 3 (E.D. Pa. 2003)

(citing Gaphic Arts International Union, Local 97-B v. Haddon

Craftsnen, Inc., 489 F. Supp. 1088, 1091 (E.D. Pa. 1979)). The

nmovi ng party bears the burden of persuading the court that

consolidation is proper. Watkinson v. Geat Atlantic & Pacific

Tea Co., 585 F. Supp. 879, 883 (E.D. Pa. 1984).
It is also within a court’s discretion to sever parties or
clainms that have been inproperly joined. Fed. R Gv. P. 21;

Norwood Co. v. RLI Ins. Co., No. 01-6153, 2002 U.S. Dist. LEXI S

5974 at 3-4 (E.D. Pa. 2002). Pursuant to Rule 20(a), joinder of
multiple plaintiffs is proper only where each plaintiff’s right
to relief arises out of the sane series of transactions or

occurrences, and there exists sone common question of |aw or



fact. Wiere plaintiffs fail to satisfy these requirenents, the
court may sever their clains. Norwood, 2002 U S. Dist. LEXIS
5974 at 4. Furthernore, even where parties and clai ns have been
properly joined, a court may, in its discretion, sever the clains
to further convenience or to avoid prejudice to the parties or

jury confusion. Fed. R Gv. P. 20(b), 42(b); see Spencer, Wite

& Prentis, Inc. v. Pfizer, Inc., 498 F.2d 358, 361 (2™ Gir.

1974); Sporia v. Pennsylvania G eyhound Lines, 143 F.2d 105 (3'°

Cir. 1944).
In determ ning whether multiple clains arise fromthe sane
transaction or occurrence, courts |l ook to whether a “l ogi cal

rel ati onshi p” exists between the clains. See MIller v. Hygrade

Food Prods. Corp., 202 F.R D. 142, 144 (E.D. Pa. 2001) (citing

Mosley v. General Mdtors Corp., 497 F.2d 1330, 1333 (8" Gr.

1974)). A logical relationship between clains exists where the
clains involve the sane factual and | egal issues, where they are
of fshoots of the sane basic controversy between the parties, or
where separate trials of each claimwould involve a substanti al
duplication of effort and tinme by the parties and the court.

Xerox Corp. v. SCM Corp, 576 F.2d 1057, 1059 (3¢ Gir. 1978). In

enpl oynment di scrim nation cases, for exanple, a |ogical
rel ati onship has been found to exist between the clains of
mul tiple plaintiffs who allege that they were di scharged pursuant

to a central conpany-wi de policy of discrimnation. See, e.q.



MIller, 202 F.R D. at 144; Mosley, 497 F.2d at 1333; Boyer V.

Johnson Matthey., Inc., No. 02-8382, 2004 U S. Dist. LEXIS 9802 at

6-8 (E.D. Pa. 2004). However, courts have discretion to sever
plaintiffs’ clains where they rest on logically distinct factual
circunstances — for exanple, where the plaintiffs were di scharged
by different decisionmakers, under different circunstances, or

for allegedly different reasons. See, e.qg., Gayson v. K-Mrt

Corp., 849 F. Supp. 785, 788-789 (N.D. Ga. 1994) (granting notion
to sever factually distinct clains even where plaintiffs all eged

a pattern of discrimnation); Bailey v. Northern Trust Co., 196

F.R D. 513, 516-17 (N.D. Ill. 2000) (granting notion to sever
where plaintiffs alleged action by a conmon supervi sory source

but identified no discrimnatory policy or procedure); Hussain v.

TCF Bank, No. 03-9404, 2004 U S. Dist. LEXIS 12035 at 5-7 (N. D
I1l. 2004). 1In other words, severance may be appropriate where
analysis of nultiple clains of discrimnation requires “a
separate analysis of [each] plaintiff's work performance,
qualifications, and the actions taken against him” Hussain,

2004 U.S. Dist. LEXIS 12035 at 6-7.

Di scussi on

Plaintiffs in this action seek consolidation of their clains

and those of Oswal do Feliciano in Parexel v. Feliciano, and

vi gorously oppose Defendants’ notion to sever. Plaintiffs



contend that all three allegedly unlawful term nations are
logically related and appropriate for joinder. Wile sonme

| ogi cal relationship may indeed exi st between the cl ains brought
by Klimaski, Collins, and Feliciano, this Court will deny
Plaintiffs’ notion to consolidate and grant Defendants’ notion to
sever because the facts of each party’'s retaliatory discharge
claimare logically distinct. Furthernore, this Court finds that
any potential benefit or convenience to allowing the parties to
proceed jointly is outweighed by the |ikelihood of prejudice to

t he Def endants.

|. Distinct Factual G rcunstances

VWhile the clains of Klimaski, Collins, and Feliciano al
rest upon the single legal theory of retaliatory discharge, and
there is sone simlarity in terns of the allegedly inproper
activities reported by each party, joinder of the three parties
is not warranted because the circunstances of each party’s
termnation are factually distinct.

A determ nati on of whether Defendant Parexel discharged
Klimaski, Collins, or Feliciano in retaliation for reporting
activities protected by the Sarbanes Oxley Act requires a
separate anal ysis of each party’s work performance,

qgqualifications, and the actions taken against him See Hussain,

2004 U.S. Dist. LEXIS 12035 at 6-7. Significantly, the facially

pl ausi bl e justifications offered by Defendant for each party’s



termnation are unique. Feliciano, who was allegedly term nated
for an undisclosed interest in a conpany that contracted with
Parexel, admts that his spouse’ s conpany, | MV provided Parexel
with tenporary enpl oyee services during the course of his
enploynment. Plaintiff Collins, who was allegedly term nated for
engagi ng in outside enploynent in violation of his enploynent
contract, |ikewi se admts that he began his own conpany while

wor ki ng at Parexel. Finally, Plaintiff Klinmaski, whose
responsibilities as Director of Business Planning Operations

i ncl uded reviewi ng financial records and assisting with internal
and external audits, was allegedly termnated for failing to do
his job properly. In determ ning whether these proffered
justifications are nerely pretextual, a fact finder would need to
i ndependently anal yze Feliciano and Col lins’ enploynent contracts
and the nature of their outside interests, as well as Klimaski’s
j ob performance and work history.

Also relevant to this Court’s decision to sever is that the
nature of each party’'s allegedly protected reporting activity is
factually distinct. Feliciano raised concerns only about the
i nproper use of the marketing database, and apparently had no
know edge of the accounting overstatenents identified and
reported by Klimaski. Klimaski’s only knowl edge of the marketing
dat abase i ssues arose when he, along with other Parexel

enpl oyees, was interviewed by Ms. Ferraro during her



investigation of Feliciano's conplaints. Plaintiff Collins is
the only party with ties to both the marketing dat abase and the
account overstatenents, and were it not for his invol venent,
Feliciano and Klimaski’s clainms would have no conmon basis in
fact what soever.

Furthernore, a key factor in Sarbanes Oxley and retaliatory
di scharge clains is the enployer’s knowl edge of the plaintiff’s
protected reporting activity. The evidence before this Court
does not suggest that Klimaski, Collins, and Feliciano reported
their various concerns to substantially the sanme parties or even
t hrough the same channels. Feliciano directed his concerns about
the marketing database to various enpl oyees within the Barnett
Educati onal Systens group, including his supervisor, M.
Carraher, the heads of marketing and human rel ati ons, and an
enpl oyee within the IT departnment. The bulk of Feliciano' s
contact was with Ms. Roth, the head of Human Rel ations for
Barnett, and Parexel enployee Ms. Ferraro, who allegedly directed
Parexel’s investigation of the database issues. Klimaski raised
concerns about the account overstatenents with various upper-
| evel Parexel enployees, including controllers M. Geen and M.
Anderson, SEC reporting director Ms. Chan, and individuals at the
presi dent and vice president |evel, including M. Amons, who
all egedly directed the investigation of the account

overstatenments. Collins, on the other hand, apparently initiated

10



contact with only three individuals — Ms. Ferraro, M. AmoDns,
and Vice President of Medical Mrketing Services M. Smth.

Wiile the fact that each party reported his concerns to different
individuals is not necessary fatal to Plaintiffs’ request for
consolidation, it certainly suggests that the three parties’
reporting activities did not arise fromthe same transaction or
occurrence. Furthernore, there is no evidence before this Court
i ndicating that the same supervisors were involved in the
decisions to termnate Collins, Kl imski, or Feliciano. Finally,
al though Collins and Klimaski were term nated on the sanme date,
Feliciano was term nated nearly two nonths | ater, suggesting at
the very least that his termnation did not stemfromthe sane
basi ¢ controversy.

A final significant factor in this Court’s decision with
respect to consolidation is the fact that Feliciano’ s allegations
of wongful term nation were not raised i ndependently, but arose
as counterclains in a suit brought by Parexel for conmerci al
di sparagenent, m sappropriation of confidential information, and
breach of contract, anong other clains. Parexel not only
contends that Feliciano failed to disclose a conflicting business
interest in violation of his enploynment contract, but also that,
after his termnation, Feliciano sent a defamatory email fromthe
domai n nanme “t hetrut habout parexel.coni to thousands of Parexel’s

enpl oyees, custoners, and potential custoners, using proprietary

11



custoner lists. As Feliciano's counterclaimfor retaliatory
di scharge in violation of Sarbanes Oxley is nerely one el enent of
a suit involving various other factual and |egal issues, we find
that consolidation is inappropriate.

1. Prejudice to Defendants CQutwei ghs Conveni ence

This Court further finds that severance is necessary to
prevent the possibility of prejudice to Defendants. It is likely
that allowng the clainms of Collins, Klimaski, and Feliciano to
proceed in a single action will bias Defendants generally and
deflect the jury's attention fromthe nerits of each individual

plaintiff’s claim See Grayson, 849 F. Supp. at 790.

Furthernore, it is likely that the evidence adm ssible for the
pur poses of one party’s claimmay not be adm ssible or rel evant
to the clainms of his co-parties. Wre Collins, Kinmski, and
Feliciano to proceed by way of a single action, it would be
extrenely difficult for the jury, even if given limting
instructions, to consider each party’'s claimof retaliatory

di scharge independently of the others. See Henderson v. AT&T

Corp., 918 F. Supp. 1059, 1063-1064 (D. Tex., 1996); Moorhouse V.

Boeing Co., 501 F. Supp. 390, 393-94 (E.D. Pa. 1980).

On bal ance, this Court finds that the |ikelihood of
prejudice is greater than the possibility of convenience if the
three parties were to proceed together. As Collins, Klinmaski,

and Feliciano each raised their concerns through a different set

12



of supervisors, the only significant overlap in terns of
reporting arises wwth respect to Ms. Ferraro, who responded to
Collins and Feliciano’ s concerns regarding the marketing

dat abase, and M. Ammons, who responded to Collins and Klinaski’s
concerns regardi ng the account overstatenents. Thus, the roster
of wi tnesses presented by each party is likely to be different.
Furthernore, as described above, the evidence relevant to each
party’s claimis likely to differ significantly. |In determ ning
whet her Klimaski’s dism ssal was legitimate or pretextual, a jury
w Il need to understand Klinmaski’s responsibilities as Director
of Busi ness Pl anning Operations, and exam ne his work performance
in the nonths prior to his termnation. This will require an
exam nation of the account overstatenents identified by Ernst &
Young, and of Klimaski’s involvenent in their devel opnent and
resolution. Wth respect to Collins’ termnation, a jury wll
need to analyze Collins enploynent contract and determ ne

whet her the busi ness he began while at Parexel violated the
contract. A simlar analysis wll be necessary wth respect to
Feliciano and his interest in IMM Furthernore, Feliciano s case
will require presentation of significant evidence fromthe period
after his termnation, during which he allegedly m sappropriated
confidential information, defaned Parexel, and interfered with
its business contracts. Gven the varied nature of the evidence

required to prove each party’'s case, this Court remains

13



unconvi nced that consolidation of the clains brought by Klimaski,
Collins, and Feliciano will significantly further conveni ence or

econony.

An appropriate Order follows.

14



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JEFF KLI MASKI and JAMES : ClVIL ACTI ON
CCOLLI NS, :
No. 05-298
Plaintiffs,
V.

PAREXEL | NTERNATI ONAL and
BARNETT | NTERNATI ONAL,

Def endant s.

ORDER

AND NOW this 4t h day of April, 2005, upon
consideration of Plaintiffs’ Mdtion to Consolidate Cases (Doc.
No. 2) and all responses thereto (Docs. No. 6, 7, 13), and
Def endants’ Mdtion to Sever Plaintiffs” Cains (Doc. No. 10) and
all responses thereto (Doc. No. 14), it is hereby ORDERED t hat
Plaintiffs’ Mtion to Consolidate is DEN ED and Defendants’
Motion to Sever is GRANTED.

Accordingly, the Clerk's Ofice is DIRECTED to establish
separate case nunbers and files for each Plaintiff's case, and to
include in each new file all existing docket entries relating to
Cv. Action No. 05-298. Each Plaintiff is granted twenty days
fromthe date of this Order in which to file an Arended Conpl ai nt

consistent with the terns of this Order.



BY THE COURT:

s/J. Curtis Joyner

J. CURTIS JOYNER, J.



